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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

IR FLHIE T TG0 S

Revision application to Government of India:

(1) =09 STeT e AfEfead, 1994 T gy sfad A1 aaqrg T ATH«T 6 91X F G 410 A0
SU-ETRT F TAH ILGH & Aq0d AU e el qi=e, ARa a3, &< J=med, s e,
<reft /ST, ST <19 9a, 99 71, 75 Qe 110001 &l &t ST TRy -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F) I AT A F A § o TE grivwe e F R qvenR a1 e wRar § 4r
USTR § gAY WS & |7 o ST U A &, AT Rt /eI a1 v & =7g g el e
o7 Y Ao § g Hrer it wfhar & < g2 3l

In case of any loss of goods where the loss occur in transit from a factory to a

of processing of the goods in a warehouse or in storage whether
warehouse. '
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

M =l o AT B AT TRe F a1eT (FuTer 3 sEw @) Rt R @ O gn

In case of goo'ds exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) sifdw ScuTeT i STUTRT I o ST & (0T ST ST hiee HIFT &l TS g ST Y el S 59
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) S ScuTed e (rhier) RammEstt, 2001 F g 9 & siwsta RfREE yor dear 5u-8 # &
stadl #, IO saer & wio swasr IV Rete & O a9 F Naoger-smear wa oo seer $it a-ar
Tiadl % 9 S sraa R ST |yl SEh 9 @rar § a7 ged oY ¥ sfaa ar 35-3 §
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS seew & AT Sigl Ty Thl U 1§ T 39 6 gral €93 200 /- BT et i
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT g, HrelT IeqTed ok Ta QAT HT AT 1T =ATATIEEHT F T ardien-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) sl STTa Q[es STiarRay, 1944 $f 4y 35-e1/35-3 % siafan:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) oo aRege § aqrg e & semer fi erfia, srfier % Araer § T e, ST
SR o Td qarac it =ramtaeer (Reee) $t aftm &=t fifssr, erewamre § 20d wrer,
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2mndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively thewformf OF,
crossed bank draft in favour of Asstt. Reglstar of a branch of any nf ’Me pub]\:\so
i, &

>
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) = = ey & &% Wor AU HT THTIY BAT & &7 TS T SIS & (org B &7 {Ra SILH
&1 ¥ T ST =1RT 59 92 % g ¢ ot B Rrer o 9 ¥ s=mw & g gariRafa sefisty
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) T geF ATEREH 1970 97 FOET Hit g -1 & siavia MeTia g gar S<h
STAE AT geemed TRt [Hofa TTigel & srea § & Ts & TF TauX € 6.50 I F7 =mames
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) & X Hefera ArEe] w1 MEer o arer RaEt i A% oft e sl o star S EEn
S[o%, et IeqTe Yo T T srfielar =amarteraeer (Fraifatd) few, 1982 # RiEd 8

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) €T I, eI ST o T TaTe sraierd =Frarraa<or (Rreee) o aia srdler & wraer
¥ e (Demand) T & (Penalty) T 10% & ST AT AfaTd 1 GreTileh, SATerehas T ST
10 g &7 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

I SCUTE §[ea ST VTR o Sianta, ST givl aed @l #iv (Duty Demanded)|
(1) @< (Section) 11D % qga et T,
(2) ToraT T A ke & IR,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken,;
(iliy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = e ¥ T erdier TTTAer 3 wHer AT 4 AUdT T a7 §US faariad gf ar 90 Ry TY
T 3 10% ST 9% S St e ave Fanfia g a9 79 % 10% AT X T ST FHAT g

In view of above, an appeal against this order shall lie beforg ﬂ~l§:~-'};11b1.1nal on
payment of 10% of the duty demanded where duty or duty and per @éama,ii;lpg-i\spute,
or penalty, where penalty alone is in dispute.” K




F. No. GAPPL/COM/STP/3797/2023

sTfforT sT29r/ ORDER-IN-APPEAL

. The present appeal has been filed by M/s Shayar Construction Co., 158/1, Opp.
ONGC Colony, At- Merda, Tal-Kadi, Dist-Mehsana, Gujarat [hereinafter referred to as “the
appellant”] against Order in Original No. AC/S.R./77/ST/KADI/2022-23 dated 31.03.2023
[hereinafter referred to as “the impugned order”] passed by the Assistant Commissioner,
CGST, Division - Kadi, Commissionerate - Gandhinagar [hereinafter referred to as "the
adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were registered under
Service Tax Registration No. ABEPR1777NST001, under the category of ‘Commercial/
Industrial Building and Civil Structures’. As per information received from the Income Tax
Department, it was observed that during the period F.Y. 2015-16 & F.Y. 2016-17, the
appellant had not declared the ‘Gross Value of Services provided' in ST-3 as per the gross
‘sales/gross receipt from services’ declared in ITR. Accordingly, letters and email dated
27.10.2020, 28.12.2020, 09.04.2021 & 12.04.2021 and the summons dated 15.04.2021 were
issued to the appellant calling for the details of services provided and the relevant
documents. The appellant has submitted the details in hearing of pre-SCN consultation on
26.04.2021. On verification of the documents, their services appeared to fall under the
"Works Contract Services”, accordingly, Service Tax was required to be paid. Further, the
jurisdictional officers considering the services provided by the appellant as taxable under
Section 65 B (44) of the Finance Act, 1994 determined the Service Tax liability on the basis
of differential value between ‘Sales of Services under Sales/Gross Receipts from Services
(Value from ITR)/ Form 26AS and ST-3 for the relevant period.

2.1 The appellant was issued Show Cause Notice No. GEXCOM/AE/VRFN/47/2020/-
CGST-RANGE-2-DIV-KADI-COMMRTE-GANDHINAGAR dated 27.04.2021 (in short SCN)
proposing to Service Tax demand of Rs.45,66,636/- under proviso to Section 73 (1) of
Finance Act, 1994 along with interest under Section 75 of the Act. The SCN also proposed
imposition of penalty under Section 70 and Section 78 of the Finance Act, 1994.

3. The said SCN was adjudicated vide the impugned order wherein the service tax
demand of Rs.32,86,086/- was confirmed along with interest. However, the service tax
demand of Rs.12,80,550/- was dropped. Penalty of Rs.32,86,086/- was imposed under
Section 78 and penalty of Rs.20,000/- was imposed for non filing of each ST-3 for the
period 2015-16 to 2016-17.

4. Being aggrieved with the impugned order, the appellant has filed the instant appeal
along with a Miscellaneous Application seeking condonation of delay application on the
following grounds; '

> The appellant has been executing works contract service to the corporation & ITD
companies, so as per notification vide Notification No.- 30/2012 which was further
amended by Notification No.- 45/2012, 10/2014 and recently by 7/2015 read with the

works contract as a ‘Declared Service'.

‘Works con z‘racz‘" is defined in section 658 (54), which read as follows:
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(i)

F..No. GAPPL/COM/STP/3797/2023

“works contract” means a contract wherein transfer of property in goods involved in the
execution of such contract is leviable to tax as sale of goods and such contract is for the
purpose of carrying out construction, erection, commissioning, installation, completion,
fitting out, improvement, repaii, renovation, alteration of any building or structure on land
or for carrying out any other similar activity or a part thereof in relation to any building or
structure on land.

EXEMPTION :In the definition of works contact there are two basic ingredients which are
discussed below:

Primary Condition for classifying the service under works contract is that the contract shall
involve transfer of property in goods in executing such contract which should be leviable to
tax as sale of goods.

The contract is for the purpose of carrying out construction, erection, commissioning,
installation, completion, fitting out, improvement, repaii; renovation, alteration of any
movable or immovable property.

If the service provider uses the goods in execution of works contract, the property of which
is transferred, it qualifies as works contract. However, if the service provider only provides
the specified services without use of goods, the services will not be considered as works
contract but will be considered as specified services and exemption under S No. 12, 13 & 14
of notification No. 25/2012-ST, dated 20.06.2012 would be available. In nutshell it is not
necessary that the services shall be works contract. The lists of such exemption are given
below:

S No. 12 of Notification No. 25/2012-ST dated 20.06.2012

S No. 13 of Notification No. 25/2012-ST dated 20.06.2012

S No. 14 of Notification No. 25/2012-ST dated 20.06.2012
S No. 29(h) of Notification No. 25/2012-ST dated 20.06.2012

In Rule 2A of the Service Tax (Determination of Value) Rules, 2006, category “B” and “C”
of works contracts are merged into one single category, with percentage of service
portion as 70%; this change has come into effect from 1% October, 2014. This
rationalization by way of merger of categories has been made to avoid disputes of
classification between these two categories. The new provisions are as under:

S.No. | In case of works contracts entered into — ST shall be payable
on __ % of the
total amount
charged for the
works contract

A For execution of Original Works 40%

in case of works contract, not covered under sub-clause (A),
including works contract entered into for,-

B (i) maintenance or repair or reconditioning or restoration or 70%
servicing of any goods; or

(i) maintenance or repair or completion and finishing
services such as glazing or plastering or floor and wall tiling
or installation of electrical fittings of immovable property

They submitted that from the above it is clear that as the WCT service provided by the
appellant was of original work, the appellant was eligible for the abatement of 60% and
thereby the appellant hereby request you to reduce the dem mi@ tax to that.

&
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4.1  On going through the appeal memorandum, it is noticed that the impugned order*
was issued on 06.04.2023 and the present appeal, in terms of Section 85 of the Finance Act,
1994, was filed on 15.06.2023 i.e. after a delay of 04 days from the last date of filing appeal.
The appellant have, on 21.12.2023, filed a Miscellaneous Application seeking condonation
of delay stating that the appellant was out of station hence could not file the appeal within
time. They, therefore, requested to condone the delay of 04 days, which is within the
condonable period.

5. Personal hearing in the matter was held on 18.12.2023. Shri Vipul Khandhar,
Chartered Accountant, appeared for personal hearing on behalf of the appellant. He stated
that the appellant is ONGC Civil Contractor for laying pipe lines. He re-iterated the
contents of the written submission and requested to allow their appeal.

6. Before taking up the issue on merits, I will first decide the Miscellaneous Application
filed seeking condonation of delay.-As per Section 85 of the Finance Act, 1994, an appeal
should be filed within a period of 2 months from the date of receipt of the decision or
-order passed by the adjudicating authority. Under the proviso appended to sub-section
(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the
delay or to allow the filing of an appeal within a further period of one month thereafter if,
he is satisfied that the appellant was prevented by sufficient cause from presenting the
appeal within the period of two months. Considering the cause of delay as genuine, I
condone the delay of 04 days and take up the appeal for decision on merits.

7. I have gone through the facts of the case, submissions made in the Appeal
Memorandum and the submissions made at the time of personal hearing. The issue before
me for decision is whether the service tax demand of Rs.32,86,086/- confirmed by the
adjudicating authority in the facts and circumstances of the case is proper or otherwise.
The'demand pertains to the period from F.Y. 2015-16 to 2016-17. '

7.1 The adjudicating authority after examining the works completion certificate
submitted by the appellant observed that the works contract assigned by M/s. HPCL &
M/s. SGL was in the nature of original work, covered under Explanation-1 to Rule 2A of the
Service Tax (Determination of Values) Rules, 2006. Therefore, for such contracts the
appellant was granted 60% abatement under Rule 2A (i) (A). For the remaining contracts
entered with M/s. ONGC, it was observed that they were in the nature of renovation /
repairing work i.e. other than original work. Hence, an abatement of 30% was granted to
the appellant.

7.2 The appellant however claim that the Works Contract Service provided was of
original work, hence, they are eligible for the abatement of 60% further they also claimed
the activity is also covered as specified services and exemption under S No. 12, 13 & 14
of Notification No. 25/2012-ST, dated 20.06.2012 would be available.

7.3 To examine their claim relevant entries of Notification No. 25/2012-ST, dated
20.06.2012 is re-produced below;
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12. Services provided fo the Government a local authority or a governmental authority by

way- of construcéion, erection, commissioning, installation, completion, fitting out repair,

maintenance, renovation, or alteration of -

(@ a avil structure or any other original works meant predominantly for use other than for
commerce, industry, or any other business or profession;

(b) a historical monument, archaeological site or remains of national importance, archaeological
excavation, or antiquity specified under the Ancient Monuments and Archaeological Sites
and Remains Act, 1958 (24 of 1958);

(©) a structure meant predominantly for use as (i) an educational, (%) a clinical, or (iij) an art or
cultural establishment;

(@) canal, dam or other irrigation works;

(e) pipeline, conduit or plant for (j) water supply (i) water treatment. or (i) sewerage treatment
or disposal; or

@ a residential complex predominantly meant for self-use or the use of their employees or

other persons specified in the Explanation 1 to clause 44 of section 658 of the sald Act:

13. Services provided by way of construction, erection, commissioning, installation,

completion, fitting out, repair, maintenance, renovation, or alteration of.-

(@ a road, bridge, tunnel, or terminal for road transportation for use by general public;

(b) a civil structure or any other original works pertaining to a scheme under Jawaharlal Nehru
National Urban Renewal Mission or Rajiv Awaas Yojana;

(© a building owned by an entity registered under section 12AA of the Income tax Act, 1961 43
of 1961) and meant predominantly for religious use by general public;

(@) a pollution control or effluent treatment plant, except located as a part of a factory; or
a structure meant for funeral, burial or cremation of deceased]

14. Services by way of construction, erection, commissioning, or installation of original works

pertaining to,-

(@ an airport, port or raflways, including monorail or metro;

b) a single residential unit otherwise than as a part of a residential complex;

(c) low-cost houses up to a carpet area of 60 square metres per house in a housing project

approved by competent authority empowered under the ‘Scheme of Affordable Housing in
Partnership’ framed by the Ministry of Housing and Urban Poverty Alleviation, Government
of India;

(@) post-harvest storage infrastructure for agricultural produce including a cold storages for
such purposes; or

(e) mechanised food grain handling system, machinery or equjpment for units processing
agricultural produce as food stuff excluding alcoholic beverages,

7.4 It is observed that the appellant has carried out cleaning, repairing and painting of
steel storage tanks of various sizes in installations of ONGC, Ahmedabad Assets, which I
find is not covered either in Entry No.12, 13 or 14 of the mega notification. Thus, I find that
the exemption claimed by the appellant cannot be extended to them.

8. In light of above discussion and findings, I uphold the service tax demand of Rs.
32,86,086/-. When the demand sustains there is no escape from interest liability. Hence, I

find that the same is also recoverable.

9. I find that the imposition of penalty under Section 78 is also justifiable as it provides
penalty for suppressing the value of taxable services. Hon'ble Supreme Court in case of
Union of India v/s Dharamendra Textile Processors reported in [2008 (231) E.L.T. 3 (S. C)]
concluded that the section provides for a mandatory penalty and lea
discretion for imposing lesser penalty. I find that the appellant Was
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value of taxable service and such non-payment of service tax undoubtedly brings out the #
willful mis-statement and fraud with intent to evade payment of service tax. If any of the
circumstances referred to in Section 73(1) are established, the person liable to pay tax
would also be liable to pay a penalty equal to the tax so determined. '

10. As regards, the imposition of penalty under Section 70 is concerned; I find that the
same is also imposable. The appellant were rendering the taxable service and were liable
to pay service tax and file ST-3 returns. However, they failed to file ST-3 Return for F.Y.
2015-16 and F.Y. 2016-17 in terms of Rule 7C. Hence, I find that non-filing of returns make
them liable to a penalty of Rs.20,000/-.

11. Inview of the above discussion, I uphold the impugned order confirming the service
tax demand of Rs. 32,86,086/- alongwith interest and penalties.

2. atﬁaﬁfmﬁa%ﬂéarﬁﬂéﬁrﬁﬂmmaﬁ%ﬁﬁﬁmw%
The appeal filed by the appellant stands disposed of in above terms.
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