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*ft vma q7, qrZ© (Brit@r)

Shri Gyan Chand Jain, Commissioner (Appeals)

VTOqRq8fbTtB/
Date of issue 03.01.2024

Arising out of Order-In-Original No. AC/S.R./77/ST/KADI/2022-23 dated 31.03.2023

(s) I passed by the ' Assistant Commissioner, CGST, Division: Kadi, Commissionerate:

Gandhinagar

wftHqatvrTrq3ilqRr /

(v) [ Name and Address of the
Appellant

M/s Shayar Construction Co., 158/1, C)pp. ONGC Colony,

At- MercIa, Tal-Kadi, Dist-Mehsana, Gujarat

qt{®f%qvwftv4lrt8&qtt€tvqlqq%tm{atqtq€ wM+ vfR wnf%dt+t+qvw qq vwv

Vf©HT+qtW{H©q©!qttwq wqqqvtle%tv6m{,avr f%®-wtqT#fRTa§€6m el

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VIU wvrt vrlqOwr qr8qq:-

Revision application to Government of India:

(1) #'dhruvrqq gw %ltfbPI,r994#t%ravT€+t+veTKTqqTwt %vlt#j3tn urn=iT
w-wrc + vqq qI@ # #mia !++wr all+m ©gtq tIfqq, wm vt6n, fqr+qmq, tm% fhiwr,
+gt+tRv, :#tH€N vqq, fT€qPt, q{fbdT, rrooor8#tql+tqTf® :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qftvrg#t€Ht#qTq+#vvtTdi 6Tfqmr vr# ff+M w€Frn qT ;wr %TWTtq VT fM
WTVN+qq\w€KIN+vr©+qrtsuvnf q, vr f+a WTWNUW€n+qT%qtfMqTaTtq
nfqqftWTKIH+8'nV#TVfhn%arTqg{ 6-TI

In case of any loss of goods where the loss occur
warehouse or to another factory or from one warehouse
of processing of the goods in a warehouse or in storage
warehouse.

in transit from a factory to a
to another :otlrse
whether

?83}
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(v) vrw%qTFfqdtIT?n viv +Mf87nqn n vr%%f+fhihr+©Bihr qmq+ vr@ qt
®qr€qqrv%#ft&z#qm#q© Wm#qT®fqdTag n 9iw+fhMRv el

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) qftq@vr!-r€TTf%qf8qT WEa%gT@ (bnv w WTqqt)fhdQfhnTwvr@ gtI

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) +fDr una qt mmm tw b TInT#fRqqt qa%ftaqpr #IT{{ Bill it mtv qt sv
uruu+fhm%!aTf8q qr%u,wftv%zrauftvqt vqqqrqrvN+fBv gf#fhm (+ 2) 1998
Tru l09 KrafRlnf#{ wOI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hib nqrRq TvB (aMIR) fhiqTqTft, 200r + fhm 9 % dole fqfRffg TV ten R-8 + d
vfhft +, tf§v @TjqT % vft wtw tiM ftqTq + dtv vr€ + vftenF-new 1{+ wftv wtw qt aat
vfhft + vrq aBv w&q fM vm qTfjtTI wb vrq @mr I vr VeT qhf QT dMa rru 35- T +
tq8fftT=R%TraTV %qJ #vrqdtgH-6nwq#tvfi#t8avrf@I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfhm w+m+vr%q#+T7T6q 76 Tr@wt nW#qq§Tt@t200/-qtVJTTm#}
vw ;ii qd+v7t6qu6vr© tHru#atrooo/-#t=$t©uVVTT#tHTt'1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

gbR qq ##hrwqrqq gnR++vT%tqa<ltd .'!tqtfB qtul iT vfl 3Fftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) MR Rw€q qj@ ©ltfhFT, 1944 qt Era 35-dt/35-q%3twfa:-
Under Section 35B/ 35E; of CEA, 1944 an appeal lies to :-

(2) gvfRf&aqftqq t van %$wn#wTrn $t3Mv,WftntiTqwia + gM qjTV,+Fdbr

RnRR geT R+ tqrVt gMT @mflBar (naa) # q%V mT ©BFr, ©6qqT©R $ 2-” TiT,TT,

VE;tTa vm, g©lqT, R181qrR:, ©§VqTVTq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2T=d£joor, Bahumali Bhawan, Asuwa, Girdhar Nagu) Ahmedabad:
380004. In case of appeals other than as mentioned above pma.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accornpmried by a fee of
Rs.1,000/-, Rs.5,000/- and Rs. 10,000/- where arnount of duty / penalty / ].earan£i /
refund is UPto 5 Lac, 5 Lac to 50 Lac mld above 50 Lac respectively $(©€;§:$;$
crossed bank draft in favour of Asstt. Regjstar of a brurch of mly n

(€1Lg!I)iiU/I aV
LI +

A
Innna•n•ll



sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) vfl RV qa% + + iF wi#F vr vwjqi 8aT e at M6 By ©tqw + fRIT =Rv vr y-TVTq \n{n
#rtf#nvrnvTfjq TV vw % ttl ST thR fBu q€tqnf+qq+%f+vVqTfRdt wWi
arMTf&qwrqtvqwftvvr#fnwvH+Itv©RmfMvrm{ I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribund or ale one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rTiTq VW wf&fhm r970 VTr thIf#7 qt WHa -l b 3tmt7 f+ufftK fw WTT an
wMv vr qvwt% vqTfRrft fhhv yTf#qTft % VIeW + + n+6 qT q6 sahn v 6.50 q8 %r @rqm4
qrv%f%wwn§tqTVdjni

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court- fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq at tHf#vqm©tqtf+knr w+qr+fhFff qt wIt #ItIn WRf#afwnvrm{ fr gMT

qJ+T &dhTmITRY RIm vt +qPR wftdhramTfbFwr (HRffRf#) fhrq, 1982 ft f+f8T {I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gbR qj@, #.#{@ITqT QJMu{+wR wft#MRmTf#qPr (fn) v& vfl WW%qN8
q qfqqhr (Demand) v++ (P,nalty) vr 10% %{ vm mm ©fRqwt {1 §T©tf+, gf#qua jgV=rT

10 mIg VP el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

#FfHr WiTT qm aRT +qTqr + dmtF, QTTfRR EmT qM qT qh (Duty Demanded) I

(1) # (s,,ti,n) IID + w ftutftvrTfir;
(2) fhnqva baz iTfta #TnfgR;

(3) €FTqZ#ftZfwrit hfhN6%a§Ttqafirl

gBl$gqT' Mr nMr q XBRj{wn#q©n qu wftv’uf©v6t#%fRv xf uf 4nMT
Tru il

For an appeal to be filed before ale (_*ESTAT, 10% of the Duty & Penalty
con6rlned by the Appellate Commissioner would have to be pre-depositedp provided
that the pre_deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act2 19441 Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credlt taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) Str ©TiqT % vfl wftv y IRq tuI % Vq© WT qM gmT W qT Wg fqqTftK OfT gbr RR TiR

gm+ 10% !=mTqqt;kqd%qVWgfqqTftT#avwY% 10% WTt=RqTWa%1
lunal on;t Ms order shall lie befor1an aI)pe F: Pr:

;putepayment of 10% of the duty demanded where dutY or dutY and PI
disputeor pendty, where penalty alone is



F. No. GAPPL/COIWSTP/3797/2023

wftfbr BijjeT/ ORDER-rN-APP£AL

The present appeal has been filed by M/s Shayar Construction Co., 158/1, C)pp.

ONGC Colony, At- Merda, Tal-Kadi,' Dist-Mehsana, Gujarat [hereinafter referred to as “the

appellant"] against Order in Original No. AC/S.R./77/ST/KADI/2022-23 dated 31.03.2023

[hereinafter referred to as "the impugned order"] passed by the Assistant Commissioner,

CGST, Division - I<adi, Commissionerate - Gandhinagar [hereinafter referred to as "the

adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were registered under
Service Tax Registration No. ABEPR1777NST001, under the category of 'Commercial/

Industrial Building and Civil Structures'. As per information received from the Income Tax

Department, it was observed that during the period F.Y. 2015-16 & F.Y. 2016-17, the

appellant had not declared the ’Gross Value of Services provided’ in ST-3 as per the gross

'sales/gross receipt from services' declared in ITR. Accordingly, letters and email dated
27.10.2020, 28.12.2020, 09.04.202:L & 12.04.2021 and the summons dated 15.04.2021 were

issued to the appellant calling for the details of services provided and the relevant

documents. The appellant has submitted the details in hearing of pre-SCN consultation on

26.04.2021. On verification of the documents, their services appeared to fall under the

"Works Contract Services", accordingly, Service Tax was required to be paid. Further, the

jurisdictional officers considering the services provided by the appellant as taxable under

Section 65 B (44) of the Finance Act, 1994 determined the Service Tax liability on the basis

of differential value between 'Sales of Services' under Sales/Gross' Receipts from Services

(Value from ITR)/ Form 26AS and ST-3 for the relevant period.

2.1 The appellant was issued Show Cause Notice No. GEXCOM/AE/VRFN/47/2020/-

CGST-RANGE-2-DIV-KADI-COMMRTE-GANDHINAGAR dated 27.04.2021 (in short SCN)

proposing to Service Tax demand of Rs.45,66,636/- under proviso to Section 73 (1) of
Finance Act, 1994 along with interest under Section 75 of the Act. The SCN also proposed

imposition of penalty under Section 70 and Section 78 of the Finance Act, 1994.

3. The said SCN was adjudicated vide the impugned order wherein the service tax

demand of Rs.32,86,086/- was confirmed along with interest. However, the service tax

demand of Rs.12,80,550/- was dropped. Penalty of Rs.32,86.086/- was imposed under
Section 78 and penalty of Rs.20,000/- was imposed for non filing of each ST-3 for the
period 2015-16 to 2016-17.

4. Being aggrieved with the impugned order, the appellant has filed the instant appeal

along with a Miscellaneous Application seeking condonation of delay application on the
following grounds;

> The appellant has been executing works contract service to the corporation & ITD

companies, so as per notification vicie Notification No.- 30/2012 which was further
amended by Notification No.- 45/2012, 10/2014 and recently by 7/2015 read with the
WCT valuation rule: "Clause (h) of section 66E specifies servicl
works contract as a 'Declared Service'.

’Works contract" is defined in section 65B (54), which read as follows:

4



F. HNO. GAPPL/COM/STP/3797/2023

'works contract'' means a contract wherein transfer of property in goods involved in the
execution of such contract is leviabie to tax as sale of goods and such contract is for the

purpose of carrying out construction, erection, commissioning, installaUon1 completion1
fitting out, improvement, repair, renovation, alteration of any building or structure on land

or for carrying out any other similar acti{/ity or a part thereof in relation to any building or
structure on land.

EXEMPTION : in the definition of works contact there are two basic ingredients which are
discussed below:

a) Primary Condition for classifying the service under works contract is that the contract shall

involve transfer of property in doods in executing such contract which should be ieviabte to
tax as sale of goods.

(ii) The contract is for the purpose of carrying out construction, erection, commissioningt
installation, completion, fitting out, improvement, repair, renovationl alteration of any
movable or immovable property.

If the service provider uses the goods in execution of works contract, the property of which
is transferred, it qualifies as works contract. However, if the service provider only provides
the specified services without use of goods, the services will not be considered as works

contract but will be considered as specified services and exemption under S No. 12, 13 & 14
of notification No. 25/2012-ST, dated 20.06.2012 wouid be available. in nutshe ii, it is not
necessary that the services shall be works contract. The lists of such exemption are given
below.

S No. 12 of Notification No. 25/2012-ST dated 20.06.2012

S No. 13 of Notification No. 25/2012-ST dated 20.06.2012
S No. 14 of Notification No. 25/2012-ST dated 20,06.2012

S No. 29(h) of Notification No. 25/2012-ST dated 20.06.2012

> In Rule 2A of the Service Tax (Determination of Value) Rules, 2006, category "B" and "C"

of works contracts are merged into one single category, with percentage of service

portion as 70%; this change has come into effect from lst October, 2014. This

rationalization by way of merger of categories has been made to avoid disputes of

classification between these two categ6ries. The new provisions are as under:

In case of works contracts entered into – ST shall be payable
% of theon

total amount

charged for the
works contract

For execution of Original Works

in case of works contract, not covered under sub-clause (A)

including works contract entered into for,
(i) maintenance or repair or reconditioning or restoration or
servicing of any goods; or
(ii) maintenance or repair or completion and finishing
services such as glazing or plastering or floor and wall tiling
or installation of electrical fittings of immovable property

70%

> They submitted that from the above it is clear that as the WCT service provided by the
appellant was of original work, the appellant was eligible

thereby the appellant hereby request you to reduce the
extent

for the abatement of 60% and

;'= tax to thatdem
b :aN

g
BJ:J
Tg ,P
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F. No. GAPPL/COM/STP/3797/2023

4.1 On going through the appeal memorandum, it is noticed thaI the impugned order '

was issued on 06.04.2023 and the present appeal, in terms of Section 85 of the Finance Act,

1994, was filed on 15.06.2023 i.e. after a delay of 04 days from the last date of filing appeal.

The appellant have, on 21.12.2023, filed a Miscellaneous Application seeking condonation

of delay stating that the appellant was out of station hence could not file the appeal within
time. They, therefore, requested to condone the delay of 04 days, which is within the

condonable period.

5. Personal hearing in the matter was held on 18.12.2023. Shri Vipul Khandhar,

Chartered Accountant, appeared for personal hearing on behalf of the appellant. He stated

that the appellant is ONGC Civil Contractor for laying pipe lines. He re-iterated the

contents of the written submission and requested to allow their appeal.

6. Before taking up 'the issue on merits, I will first decide the Miscellaneous Application

filed seeking condonation of delay. .As per Section 85 of the Finance Act, 1994, an appeal

should be filed within a period of 2 months from the date of receipt of the decision or

order passed by the adjudicating authority. Under the proviso appended to sub-section

(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the

delay or to allow the filing of an appeal within a further period of one month thereafter if,

he is satisfied that the appellant was prevented by sufficient cause from presenting the

appeal within the period of two months. Considering the cause of delay as genuine, I

condone the delay of 04 days and take up the appeal for decision on merits.

7. 1 have gone through the facts of the case, submissions made in the Appeal

Memorandum and the submissions made at the time of personal hearing. The issue before

me for decision is whether the service tax demand of Rs.32,86,086/- confirmed by the

adjudicating authority in the facts and circumstances of the case is proper or otherwise.

The-demand pertains to the period from F.Y. 2015-16 to 2016-17.

7.1 The adjudicating authority after examining the works completion certificate

submitted by the appellant observed that the works contract assigned by M/s. HPCL &
M/s. SGL was in the nature of original work, covered under Explanation-1 to Rule 2A of the
Service Tax (Determination of Values) Rules, 2006. Therefore, for such contracts the

appellant was granted 60% abatement under Rule 2A (ii) (A). For the remaining contracts
entered with M/s. ONGC, it was observed that they were in the nature of renovation /
repairing work i.e. other than original work. Hence, an abatement of 30% was granted to
the appellant.

7.2 The appellant however claim that the Works Contract Service provided was of

original work, hence, they are eligible for the abatement of 60% further they also claimed

the activity is also covered as specified services and exemption under S No. 12, 13 & 14

of Notification No. 25/2012-ST, dated 20.06.2012 would be available.

7.3 To examine their claim relevant entries of Notification No. 25/2012-ST, dated

20.06.2012 is re-produced below;
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F. No. GAPPL/COM/STP/3797/2023

12• Services provided to the Government, a local authority or a governmental authority by
#aY' of constwcaonJ erection, commissioning, installation, completionf fitting DUty repair/
maintenance, renovation, or alteration of _

ja) a civil structure or any other original Works meant predominantly for use other than for
comme[ce, industry, or any other business or profession;

a historical monument, aKhaeo logical site or remains of national importancet archaeologica1

:xcavatlc>n, or antlqultY speci ged under the Ancient Monuments and Archaeological Sites
and Remains Act, 1958 (24 of 1958);

a stfucture meant predominantIY for use as (i> an educational (ii) a clinical, or (iii) an art or
cultural establishment;

canal, dam or other irrigation works;

pipelinel conduit or plant for a) water supply (ii) water treatment, or (iii) sewerage treatment
or disposal; or

a residenbai complex predominantly meant for seE_use or the use of their employees or
other persons specified in the Explanation I to clause 44 of section 65B of the said Act;

(b)

(C)

(d)

(e)

CD

13' Services provided bY waY of construction, erection, commissioning, installation/
completionr fitting out repaiC maintenance, renovation, or alteration of,-

Ca) a road, bridge, tunnel, or terminal for road transportation for use by general public.;

(b) a dvR structure or any other original works pertaining to a scheme under jawaharlal Nehru

National Urban Renewal Mission or Rajiv Awaas Yojana;

a building owned by an entity registered under section 12AA of the income tax Ac.tf 1961(43

of 1961) and meant predominantly for religious use by general public;

a pollution control or effluent treatment plant except iota ted as a part of a factory; or
a structure meant for funeral, burial or cremation of deceased;

(C)

(d)

14. Services bY waY of construction, erection, commissioning, or installation of original works
pertaining to,-

(a) an airport, port or railways, including monorail or metro;

(b) a single residential unit otherwise than as a part of a residentiai complex;

(c) low-cost houses UP to a carpet area of 60 square metres per house in a housing project

approved bY competent authority empowered under the 'Scheme of Affordable Housing in

Partnership' framed by the iMinistry' of Housing and Urban Poverty Alleviation, Government
of India;

post-harvest storage infrastructure for agricultural produce including a cold storages for
such purposes; or

mechanised food grain handling system, machinery or equipment for units processing

agricultural produce as food stuff excluding alcoholic beverages,

Cd)

(e)

7.4 it is observed that the appellant has carried out cleaning, repairing and painting of
steel storage tanks of various sizes in installations of ONGC, Ahmedabad Assets/ which I

find is not covered either in Entry No.12, 13 or 14 of the mega notification. Thus1 1 find that
the exemption claimed by the appellant cannot be extended to them.

8. In light of above discussion and findings, I uphold the service tax demand of Rs.

32,86,086/-. When the demand sustains there is no escape from interest liability. Hence, 1
find that the same is also recoverable.

9. 1 find that the imposition of penalty under Section 78 is also justifiable as it provides

penalty for suppressing the value of taxable services. Hon'ble Supreme Court in case of
Union of India '*dIs Dha ramend ra Textile Processors reported in F2008 (231) E.L.T. 3 (S.C.)],

concluded that the section provides for a mandatory penalty

discretion for imposing lesser penalty. I find that thi appellant

service but did not file the statutory returns. This act thereby I

7
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F. No. GAPPL/COM/STP/3797/2023
J

value of taxable service and such non-payment of service tax undoubtedly brings out the 3
willful mis-statement and fraud with intent to evade payment of service tax. If any of the

circumstances referred to in Section 73(1) are established, the person liable to pay tax

would also be liable to pay a penalty equal to the tax so determined.

IO. As regards, the imposition of penalty under Section 70 is concerned; I find that the

same is also imposable. The appellant were rendering the taxable service and were liable

to pay service tax and file ST-3 returns. However, they failed to file ST-3 Return for F,Y.

2015-16 and F.Y. 2016-17 in terms of Rule 7C. Hence, I find that non-filing of returns make

them liable to a penalty of Rs.20,000/-.

:LI. In view of the above discussion, I uphold the impugned order confirming the service

tax demand of Rs. 32,86,086/- alongwith interest and penalties.

12. wftv6afrra vg=Rv{wftv©rf+nHT©ntv€{t+8fM©rm§l
The appeal filed by the appellant stands disposed of in above terms.

grp (©qkT)

qNTfqa/Attested :
-KM

ah

\qgTqq?

WEll&@ (witm)
aapSa, aS:lqT©TT

Dated :023

BY RPAD L SPEED POST

M/s Shayar Construction Co.,

158/1, C)pp. ONGC Colony,
At- MercIa, Tal-Kadi,

Dist-Mehsana, Gujarat.

To

Appellant

The Assistant Commissioner,

CGST, Division Kadi,

Commissionerate Gandhinagar.

Respondent

Copy to: -

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Commissioner, CGST & C.Ex„ Commissionerate: Gandhinagar.

3. /The Superintendent (System), CGST, Appeals Ahmedabad. (for uploading the OIA).
g/ Guard File
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